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THE COMMISSION HAS CORRECTLY IDENTIFIED THE
CRITERIA FOR DETERMINING THE EXISTENCE OF

EFFECTIVE MARKET ACCESS

The Commission has proposed rules that would consider the following factors, none of
which would be dispositive, to determine if effective market access exists:

1. whether U.S. carriers can offer in the foreign country international facilities
based services substantially similar to those the foreign carrier seeks to offer
in the U.S.;

2. whether competitive safeguards exist in the foreign country to protect
against anti-competitive and discriminatory practices;

3. the availability of published, non-discriminatory charges, terms and
conditions for interconnection to foreign domestic carriers' facilities for
termination and origination of international services;

4. timely and nondiscriminatory disclosure of technical information needed to
use or interconnect with carriers' facilities;

5. the protection of carrier and customer proprietary information; and

6. whether an independent regulatory body with fair and transparent procedures
is established to enforce competitive safeguards.



THE PRIMARY MARKET(S) OF THE FOREIGN CARRIER
SEEKING ENTRY TO THE U.S. SHOULD
OFFER EFFECTIVE MARKET ACCESS

TO U.S. SERVICE PROVIDERS
AI T..BE.DME OF ENTRY

• The NPRM recognizes that effective market access must exist "at the
time of entry, or in the near future." (Paragraph 38)

• Any foreign carrier entry prior to the existence of effective market
access handicaps U.S. carriers' ability to compete in the global
seamless services market.

• Relying on future events and the development of effective competition
based on anticipated developments in foreign markets will unfairly
handicap U.S. carriers until such time as effective competition
actually exists. Permitting entry prematurely will burden U.S.
carriers to an extent, and for a length of time, that cannot be
determined in advance. The Commission should not take any action
that competitively handicaps U. S. industry -- to any extent orfor any
period of time.



THE COMMISSION SHOULD APPLY ITS EFFECTIVE MARKET
ACCESS STANDARD TO TRANSACTIONS INVOLVING

ACQmSITIONS BY FOREIGN CARRIERS INVOLVING 10% OR
GREATER EQUITY INTEREST IN A U.S. CARRIER

• The NPRM corrrectly limits its focus to investments by foreign carriers because of their
ability to skew competition in the U.S. Financial interests of any magnitude can taint the
behavior of the investor and bestow benefits on U.S. affiliates.

• A 10% threshold is supported by current FCC policy in another sector and is
necessary to protect the U.S. public interest.

• Passive investments, whether by U. S. citizens or foreign citizens, should
present no public interest concern in the international services market. In
addition, U. S. carriers will have the benefit from the ability to raise capital on
the world financial markets, without regard to the nationality of the passive
investor.

- Because of their ability to enter into operating agreements with U. S. carriers
and to otherwise affect the financial status of U.S. carriers, foreign
monopoly carriers can~be passive investors in a U.S. carrier.

• In the broadcasting industry, the Commission has limited "passive" investors to
investment companies, insurance companies, and bank-trust departments. The
Commission limits even "passive" investors under this definition to 10%.



THE EFFECTIVE MARKET ACCESS ("EMA") TEST SHOULD
APPLY TO RESALE ENTRY INTO THE U.S.

THE COMMISSION'S EFFECTIVE MARKET ACCESS RULES SHOULD APPLY
TO ALL EFFECTIVE ENTRY OPPORTUNITIES IN THE U.S. MARKET.
RESALE OF U.S. SERVICES IS EFFECTIVE ENTRY

• U.S. carriers offer feature-rich services with ancillary functions (billing,
collection) that can be resold with minimal investments by reseller (e.g.,
switchless SDN" )

• Prices of underlying services and facilities reflect the declining costs of
technology, the abundance of capacity and fierce competition

• Resellers enjoy equal access -- 1+ dialing and equal access technical
quality makes resale transparent to customers

• Resellers obtain the same 800 number portability benefits as facilities
based carriers

ALL OF THESE BENEFITS MAKE RESALE AS EFFECTIVE A FORM OF
ENTRY IN THE U.S. AS FACILITIES-BASED CARRIAGE

RESALE IN NON-U.S. MARKETS DO NOT OFFER THE SAME
OPPORTUNITIES AND IT IS NOT AN EFFECTIVE ENTRY VEHICLE
IN NON-U.S. MARKETS:

• Foreign carriers generally do not offer feature-rich, software defined
services or bulk discount plans for basic switched voice service

• Prices of underlying non-U.S. services reflect monopoly-oriented
markets

• Resellers are not entitled to technically equal interconnection to the
bottleneck networks of foreign carriers

• Customers of resellers in non-U. S. markets do not have dialing parity
with customers of facilities-based carrier in non-U.S. market

• 800 number portability does not exist in any non-U. S. market except
Canada

THE PRACTICAL RESULT IS THAT FOREIGN OWNED RESELLERS OF U.S.
SERVICES CAN MATCH THE SERVICE PORTFOLIO OF FACILITIES-BASED
CARRIERS WITH COMPETITIVE PRICES; U.S. RESELLERS OF FOREIGN
SERVICES DO NOT HAVE THE SAME PRACTICAL OPPORTUNITIES IN NON
U.S. MARKETS



FOREIGN CARRIERS WITH MONOPOLIES IN THEIR HOME MARKETS WILL
TAKE ADVANTAGE OF RESALE LOOPHOLE IN THE EMA RULES TO ENTER
THE U.S. MARKET VIA RESALE WITHOUT MAKING ANY MARKET
OPENING CHANGES IN THEIR HOME MARKETS

• TLD fulfilled its prediction that this would occur when it filed it
application for authority to operate as a reseller on the U.S. mainland
after the NPRM was issued



THE ESTABLISHMENT OF COST-BASED
ACCOUNTING RATES IS NECESSARY TO PROTECT U.S.

CUSTOMERS EVEN WHERE THE COl\1MlSSION FINDS EFFECTIVE
MARKET ACCESS EXISTS

NO ONE DISPUTES COMMISSION FINDINGS THAT ABOVE COST
ACCOUNTING RATES ARE NECESSARY TO BRING FULL BENEFITS OF U.S.
COMPETITION TO U.S CUSTOMERS.

• U. S. customers bear increasing settlements outpayments year after year
• Despite steps taken to date by the Commission and U.S. carriers,

settlements costs on a unit basis remain constant for U.S. carriers and
continue to represent the predominant cost of U.S. carrier services

NO COMMENTER ARGUED IN FAVOR OF ABOVE-COST ACCOUNTING
RATES -- INSTEAD, THEY SUGGEST THAT THE COMMISSION SHOULD
RELY ON LESS EFFECTIVE MEANS TO REACH THE DESIRED GOAL

• No foreign carrier disputed that its accounting rate was above cost
• No foreign carrier filing comments agreed to resolve the issue by setting

cost-based accounting rates with U.S. carriers

THE NPRM'S PROPOSAL TO CONSIDER "THE PRESENCE OF COST-BASED
ACCOUNTING RATES AS PART OF...THE TOTAL PUBLIC INTEREST
ANALYSIS" DOES NOT GO FAR ENOUGH TO PROTECT U.S. CUSTOMERS.
THE COMMISSION SHOULD EXERT ITS STATUTORY AUTHORITY TO
REQUIRE COST-BASED ACCOUNTING RATES AS A PRE-CONDITION OF
ENTRY

• Commission has found that its jurisdiction over accounting rates extends
to the level and structure of those rates not only to prevent
discrimination but to reduce subsidies paid by U. S. customers

• Commission also has ample jurisdiction to evaluate transactions between
a regulated company and its unregulated affiliate to protect against anti
competitive conduct, including cross-subsidization.

ANTICOMPETITIVE HARM EXISTS WHEN THE RECIPIENT OF ABOVE-COST
ACCOUNTING RATES PARTICIPATES IN THE U.S. INTERNATIONAL
SERVICES MARKET -- EVEN WHEN ALL U. S. CARRIERS PAY THE SAME
SETTLEMENT RATE



• For example, AT&T's prices must recoup the settlement costs it pays to
Telefonica; TLD's payments to Telefonica, however, are intracorporate
transfer payments that can be recouped by TLD through intracorporate
transactions

• TLD has endorsed this principle in its opposition to AT&T's St.
Thomas/St. Croix I s landing license application (SCL-94-006). While
wrong on the facts (AT&T Submarine Systems has no monopoly rights),
TLD states:

"Even if the Commission required AT&T-SSI to charge the same
per unit price to affiliated AT&T carriers as it charges non
affiliated carriers, AT&T could still obtain an advantage by
charging a monopoly price to all customers. While AT&T's
affiliated regulated carrier would still have to pay this monopoly
price, they would merely be making an interaffiliate transfer
payment to AT&T-SS!."

THE EXISTENCE OF EFFECI'IVE COMPETITION IN FOREIGN MARKETS
COULD ULTIMATELY LEAD TO COST-BASED ACCOUNTING RATES -- THE
EXISTENCE OF CONDITIONS FOR THE DEVELOPMENT OF COMPETITION WILL
NOT IN THE TIME-FRAME NECESSARY FOR U.S. CARRIERS TO COMPETE
ON A FAIR BASIS WITH FOREIGN CARRIERS

• Window of opportunity between existence of effective competition and
finding that conditions exist for effective competition to develop in the
future is a handicap that U. S. carriers and customers should not be
required to bear

• Accounting rates in the U.K. and Canada are lower than most, but still
significantly above-cost -- BT's refusal to commit to cost-based levels
by 1997 reveals that path to cost-based accounting rates does not follow
from emerging market openness

• Evidence in Chile suggests that sequencing is an issue: unless cost-based
accounting rates are set before fierce competition in-country, foreign
carriers are incented to find ways to maintain existing outbound/inbound
ratios to preserve settlements inpayments to fuel price competition within
foreign market

THE COMMISSION HAS TAKEN A MULTI-FACETED APPROACH TO REDUCE
ACCOUNTING RATE LEVELS. EXERCISING ITS JURISDICTION OVER
FOREIGN CARRIERS TO REMOVE ANTICOMPETITIVE OPPORTUNITIES AND
TO PROTECT U.S. CUSTOMERS BY REQUIRING COST-BASED ACCOUNTING
RATES AS A CONDITION OF ENTRY IS A REASONABLE AND NECESSARY
ADDITIONAL TOOL THE COMMISSION SHOULD USE
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) An analysis of the Commission' s diversity and competition policies. discussed in
connection with our review of the television mUltiple ownership rules, is contained in the
Further Notice of Proposed Ru1c Makjn& in MM Docket No. 91-221 ("Reyiew of the
Commjssion's RCKUlatjoQli Govcmin& Telcvision BroadclStin&"). FCC 94-322 (adopted De..:
IS, 1994).

2 A number of changes in the broadcasting industry aDd 10 other CommisSIOn Ruie'

2 Agrib"im Qrdc;r. 97 FCC 2d at 999 Gencrally. we do llOt consider interests that tall
below the auriIIution bcncbmarks or those that are exempted or excluded under the attribution
rules as of coocem in dctennining whether a licensee or applicant is in compliance with OUf

multiple ownenhip rules.

I. Introduction

I The broadcast attribution rules are set out in Notes to 47 CF.R. § 73.3555. Our
current attribution rules were adopted in Repoa al¥! Ordc:r in MM Docket No. 83-46. 97
FCC 2d 997 (1984) (" Agribmjoo Ordc:r"). rccon POI"" in part. McmnraJ¥!um <4JjQJon and
QIlk.c in MM Docket No. 83-46, 58 RR 2d 604 (1985) (" Aurihurjqn Rccomjderarjon"),
further recon P"",,, in part, Mcmoragdum Opinion apd Order in MM Docket No. 83-46.
FCC Red 802 (1986) (" Agrib"rign further RecomidcraljoD").

1 With this~. we commence a thorough review of our broadcast media
attribution rules,' the rules by which we "deflllC what constiDltes a 'cognizable interest' for
the purpose of applying the multiple owncrship rules to specific siDJations,"2 The multiple
owncrship rules limit the number of broadcast Stations that a single person or emity, directly
or indirectly. is permitted to own, operate, or control. 50 as to foster programming diversity
by encouraging diversity of owncrship. aDd to assure competition in the provision of
broadcast services. J

FCC 94-324
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since our last revision of the attribution rules prompt us to initiate this review.' First. the
multiple ownership rules themselves. to which the attribution rules are related, are
undergoing change. We have relaxed our radio multiple ownership rules,s we have narrowl,
relaxed our radio-television cross-ownership rule: and. todaY, in a separate proceeding. we
seek comments as to whether we should relax national and local multiple ownership limits for
teleVlSlon stations including the one-to-a-market rule.' In an additional separate proceeding
adopted today. we also are considering a variety of measures, including relaxing our
anribution rules. to aid the entry of minorities and. if deemed necessal)'. women Into
hroadcasung We wtsh to ensure that the attribution rules remain effective in light of the

ore\lOUS and proposed relaxation of the multiple ownership rules.

Other concerns merit a reevaluation of our attribution rules. For example.
concerns have been raised that certain nonanributable investments, while completely
permISSible may permit a degree of influence that warrants their attribution for multiple

" We note that the Commission tS statutorily prohibited from expending any of its
jppropnated funds 'to repeal. to retroactively apply changes in. or to begin or conunue a
reexamlnatlon '.If the rules and the poliCIes established to administer such rules of the Federa'
(0mmurucatlon" CommiSSIon as set forth at section 733555<di of utie 4~ at the Codt
federal Regulatlnl15 "ther than to amend policies WIth respect to waivers of the portIon
,ewon 73 3555<d) that concerIlli cross-ownerslup of a dally newspaper and an AM ." f\'
adl<' hroadcast station" Departments of Commerce. Justice, and State. the Judiclarv and

Related AgenCIes Appropriations Act 1995. Pub L No 103-317. 108 Stat 1724. 1738
.., 994! Section 73 3555(d) prohibits ownership of a daily newspaper and a broadcasl stau",
,n the same market We invite comment on whether the proposed changes to the annbul!<">r;
rules fall Wtthin the scope of the prohibition and sllould be limited accordingly

B,Ylslon pf Badjo Rilles and PoJjcies, 7 FCC Rcd 2755 (1992), w:on i
TaDICd

ID pan.
e FCC Rcd 6387 (1992). funbcr reeon., FCC 94-267 (released Nov 8, 1994). 59 Fed Reg

62.609 (Dec 6. 1994),9 FCC Rcd 7183 (l994i

, ~ 47 C,F.R § 733555. Note 7

~ Further Notice gf Prgposed Rule MaklD¥ 10 MM Docket No 91-221. FCC 94-322
(adopted Dec. 15, 1994). We note that in rwo pending proceedings we sought comment on
certain proposed amendments to the annbutlon rules and our cross-interest pollcy ~l
prgpose~=~::r Ng~ic, gf InqulQ' 10 MM Docket No. 92-51, 7 FCC Rcd 265~
(1992); [r 7i1lQlI!Q'/Ngl1ce gf Prgposed Bule Mal"nil 10 MM Docket No ~,
154, 4 FCC Rcd 2035 (1989). We issue this Notice to update the existing record in these
proceedings, expand the areas of inqutry, and consolidate pending broadcasting anribution

issues into one omnibUS proceeding.
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ownership purposes.· Moreover, we are concerned that otherwise pennissible cooperative
arrangements between broadcasters, which seem to be occurring more frequently in recent
years. are being used in combination by those broadcasters to obtain, indirectly, controlling
interests in multiple stations that they would be prohibited from holding directly under the
multiple ownership rules. Further. we have received applications in which the applicant
utilizes a new business fonn, such as a Limited Liability Company ("LLC"), and we intend
to consider how to treat such new business forms for attribution purpoSes. Finally, we bave
recently adopted or revised attribution rules for other services Wt we regulate, and we seek
to review the broadcast attribution rules in light of those other attribution rules to ensure that
any differences are justified by other factors such as differences between the media or our
policies regulating them.

4. In considering revisions to the mass media attribution rules, we seek to identify
and include those positional and ownership interests that convey a degree of influence or
control to their holder sufficient to warrant limitation under the multiple ownership rules. As
we bave noted, the attribution rules "represent the Commission's judgment regarding wbat
ownership interest in or relation to a licensee will confer on its holder that degree of
influence or comrol over the licensee and its facilities as should subject it to limitation under
the multiple ownership rules,"' For purposes of the multiple ownership rules. the concept of
"control" "is not limited to majority stock ownership, but includes acwal working control in
whatever manner exercised. "\0 We have deftned "lk..iiitt" control as ownership of more than
50 percent of a corporation's outstanding voting stock. II We have determined who has "ill:
fil;m" control of a licensee on a case-by~ase basis, looking generally for this purpose to
detennine who has ultimate comrol over a licensee's programming, fllWlCial and personnei
policies ,2 Where we have referred to "influence." we have viewed it as an interest that "
less than controlling, but through which the holder is likely to induce a licensee or perrnltlee

• For example, concerns bave been raised recently that nerworb, while securing interests
m stations that do not trigger attribution of an ownership interest, may nevertheless have used
(nonvoting or otherwise nooattributable) equity investments to influence station affiliation
decisions. S= Christopher Stem, "Small Investments Yield Big Beneftts," Brgadcaslinil &
Cabk. October 17, 1994. at 26.

9 Anribntjoo Order, 97 FCC 2d at 999

10 47 C.F.R. § 73.3555, Note I

11 ~ Attribulign Order, 97 FCC 2d at 1018 n 47; Mcugmedja Inc. 98 FCC 2d 300
306 (1984), recgn ill:pjed, 56 RR 2d 1198 (1985), appeal dismis<sl sub nom , CilililI:DJ.a
M5QCjarjgn gf the Physically Handicaw;d Y FCC, 778 F.2d 823 (D.C. Cir 1985)

12~, Southwest T,xas Public Broadcasligil CgIIPCjl, 85 FCC 2d 713, 715 (l98i)
Stereo Broadcasters 1111:, 55 FCC 2d 819. 821 (1975).
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10 take actions to proteCt the investment ll Our judgment as 10 what level of "influence"
should be subject to restriction by the multiple ownership rules has, in tum, been based on
our judgment regarding what interests in a licensee convey a realistic potential to affecl ils

progranuning and other core operatiOnal decisions."

5 While our focus is on the issues of influence or contro\' at the same time, we musl
laliol the altrlbullOn rules to permit arranll,ernents in which a panicular ownership or
posl\lonal intereSI mvolves minimal risk of influence, in order to avoid unduly reslricling the
means by which tnvestment capital may be made available to the broadcast industry" We
mtend 10 ensure that any revisions we make to the attribution rules meet these stated goals
We also seek 10 ensure thaI any new rules adopted are clear to our broadcast regulatees ,
provIde reasonable cenainty and predictability to allow transactions to be planned. ensure
ea,e of processing, and provide for the reponing of all the information we need in order to
make our public interest finding with respect to broadcast applications

II Background and Current Rules

b Tht: atlrlbulion rules have evolved gradually since their inception." in response (0

_hanges m the broadcast IndUStry, including the growth of and changes in sources of capital
Inveslm

ent
In adopting the first attribution rules in 1953. in conjunction with the "seven'

statIOn" multiple ownership rule. the Commission considered the issue of control of business
"rgalUz

allons
and sought to ensure that it would not miss any potentially Influential

Jnterest' SpecIfically. bellevtng thaI the holder of a small tnterest could exert a
,onslderable Influence on the operauon of a station. the CommISSion decided to attnbute .,
vOllng shares m a closely-held company and for companies with more than ';0 voting
,hareholdt:rs all voting shares of one percent or more of the outstandmg voting slock
addItion, nOllng the influence of officers and directors over a licensee's day-Io-day actlVltlt:'

.. nd Clung federal antitrusl statutes dealing With interlocking duectorshlps and offlcershlp'
'he ('onunlSSlon held cogmzable the interests of officers and directors of licensees. whethe'

_...._._._-
~. amewlmcot of Multiple QWJ1CahiP Rules. 18 FCC 288. 292-93 (1953)

1253 Multiple; l)wrcabjp Rules")

, AUriburign Qrdc;r, 97 FCC 2d at 1005

,j Stt-.J:.,.&., Attributinn OrdcI., 97 FCC 2d al 1020

,. As noted above, the attribution rules govern applicalion of the multiple ownership

rules. which are tntended to promote diversity and competition

1953 Multiple Qwpcrship Rules, 18 FCC al 292-93

" 1953 Multiple Qwpcrsbip Rules. 18 FCC at 293-94
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or not they beld stock in the licensee, 19

7. As new types of equity investments and fmancial instruments were introduced into
the financial markets and the broadcast industry, the nature of the fmancial markets
themselves contimled to change. Large institutional investors began to hold larger ponfotios
and to contribute larger amOUDlS of capital to the market. Taking note of the purposes and
operation of investment companies, brokerage houses, and cenain trusl$, in panicular. among
these larger investors, the Commission observed that while these entities acquired voting
stock in their own name, they often beld it solely for the benefit of otber entities. Therefore.
the Commission responded by attributing corporate voting stock solely to the entities with the
right to vote that stock. lD Also, we observed that cenain institutional entities were generally
acquiring their stock for investment purposes, with DO intent to influence or control the
broadcast licensees in question. Thus, we defined them as "passive" investors, Accordingly.
we gradually increased the attribution benchmarks for cenain institutional "passive" investors
(investment companies, insurance companies and bank trust departmeDlS).21 Ownership is
generally attributed to a stockholder whose voting sbareholdings equal or exceed the voting
stock attribution benchmark. This may be of concern for banks and otber passive investors.
which hold stock for investment purposes only in many different media outlets

8. The attribution rules were last revised over a two-year period between 1984 and
1986 At that time, the Commission raised the attribution benchmark for voting stock from i

percent to 5 percent. after exhaustive study and analysis, including a thorough survey of liS

ownership files to determine the size of typical stockholdings, and a review of other federal
agency benchmarksIl That decision reflected changes in the broadcasting industry and [he
Commission's perception of the changing roles of smaller voting shareholders The
Commission concluded that I percent shareholders were extremely unlikely to be able t,

ellen any influence over a corporate licensee and that their influence was l1l: IIliw.mJ.s In

comparison with that of firm managers and of more sophisticated large shareholders With

greater holdings. The Commission also raised the attribution level for voting stock held bv
cenam tnstitutional investors (bank trust departmeDlS, investment compames, and insurance

19 1953 Multiple Owpcabip Rules, 18 FCC at 293.

lD Report and Qrdcr in Docket No. 15627. 13 FCC 2d 357,363 (1968) ("~
AttributiQD PU"-).

21 111. at 369 (mutual fuuds from I % to 3%); Regan and Qrdcr in Docket No. 1875l 34
FCC 2d 889,891·92 (1972) ("1972 AttributiOn Rules") (bank trustees from I % to 5%).
Regan awl Order in Docket No. 20520, 59 FCC 2d 970 (1976), recon lran";d in pan. b~

FCC 2d 336 (1977), affd sub oom NatjoQ31 CjIizem Commincc for Bma4castiol y FCC
559 f.2d 187 (D.C. Cir, 1977) ("1976 AQribution Rules") (investment companies from 39,
to 5%, and insurance companies and banks from I % to 5%).

21 attribution Orl1l:r, 97 FCC 2d at 1003-1012
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companies) from 5 percent to 10 percent on the grounds that their passive Investor status

warranted adopting a higher benctunark lJ

Ill. Recent Proceedin&S

9 In recent years. the Commission has instituted other proceedings that have begun
III reex.am

me
the assumptions upon which the anribution rules and cross-interest policy" rest

and to determine whether they continue to serve the public interest. These reexaminations
wert: prompted by significant changes in the video marketplace and the broadcasting business.
mcluding greatly increased competition and the past economic downturn in the industry. In
lSsuing this~ to review our current anribution rules, we have elected to consolidate and
comprehensively reexamine these other pending proceedings that directly or indirectly
Implicate the anribution rules. specifically, in 1992, in our Notice Of proposed Rille Malqn~
ilIli1 Nohce gf !!!QJlirY in MM Docket No. 92-51, 7 FCC Red 2654 (1992) ("Qulilal
Formation Notlcs:" I we sought comments on whether we should relax several of our
anribution rules m a number of specific contexts in order to stimulate mvesunent in the
broadcast industry and to benefit new entrants. mcludmg rninonties and women. who have
hIStorically expenenced Significant difficulties In securing adequate start-up fundmg" We
mqUired as to whether we should relal' our anrlbution benchmarks for active and passIve
stockholders. and modify our insulation criteria as to widely-held limited parrnerships,
lllcludmg busmes

s
development comparues orgaruzed as such. We will incorporate the record

trom MM Docket No 92.5\ Into the record of thiS proceeding to the extent thaI ,t is relevant

w our consideration of the foregoing Issues"

10 We Will also consider in this proceeding the comments receIved In respOOst'
'U' l:.1~nhl:Llliltlceof J!!Ql1iry/Nptics: of Proposed Rule Malm\& III MM Docket No R" 1"4 j

MPhuUon Order. 97 FCC 2d at 1012-17

, fhe Commiss
ion

'
s

cross-interest policy prevents individuals from having "mearungfui
cross-interests in TWO broadcast stations, or a daily newspaper and a broadcast station. or a
teleVISion station and a cable television system, when both outlets serve "substantially Ihe
same area" l:io1ic'!: of Jpqy.iI:Y. in MM Docket No 87-154,2 FCC Rcd 3699 (1987) At
present. the followiDg are viewed as "meaningful" relationships subject to the policy. whlci1
IS enforced on ID 111 bal;, case-by<ase basis key employeeS, JOInt ventures, and
nonattributable equity interests FunlM:r Nouce of !lIQUiry/NoIlCS: of Proposed Rills: Mak lUll.

m MM Docket No. 87-154,4 FCC Rcd 2035 (989)

" CApllal Fognaljon Npt.ics:, 7 FCC Red 2654 (1992)

,. In the Capil
al

FormatiOn Notice, 7 FCC Red at 2657-59, we also asked whether we
could, under the communications Act, and should, for policy reasons, perml

l
the holdlllg

t

security and reversionary interests in licenses We will resolve that issue in a separate

proceeding
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FCC Rcd 2035 (1989) ("Cross-Interest Notiee;"), in which we asked for comments as to

whether we should maintain our cross-interest policy in three areas .- key employees, non
attributable equity interests, and joint vennues. In the C[Q$s-IOICrc;st NOliee;, we invited
comment as to whether we sbouJd amend the attribution rules to incorporate the key
employee portion of the cross-interest policy. We will incorporate the record from MM
Docket No. 87-154 into the record of this proceeding.

11. We note that this proceeding is complementary with, and will affect our acHons
in. TWO rulemalcing proceedings in which we have today adopted~: the pending rule
making regarding the multiple ownership rules for television stations;l? and a companion
proceeding inviting comment on whether we should adopt a number of rule changes and
initiatives to provide minorities and women with greater oppommities to enter the mass media
industry.28 We specifically seek comment in the latter proceeding as to whether we should
relax our mass media anribution rules to help minority- and women-owned businesses raise
capital. Since the content of the anribution rules is critical to issues raised in both
proceedings, we will review the comments received in those proceedings in conjunction with
the comments received in the instant proceeding to assure a coordinated approach to the three
proceedings.

IV. Vnderlym, PriIIdpies

12 As we undertake our analysis of the narure and size of interests In broadca<t
licensees that should be held cognizable for ownership attribution purposes, we are guided b\

basic economic concepts as to the essential nature of finns, their control, and their conduct
We invite comment on our analysis and encourage parties to support their views With releva;;;
empirtcal analysis and business and economic theories. We also invite commenters to
propose alternative analYtical frameworks for establishing the specific interests lIIat should be

'jeemed cognizable under our various multiple ownership rules. Our analysis will focus
• essentially upon the effect that finaDcial claims on, and associated voting or contractual nghts

in, broadcasting companies have on their conduct.19 The economic conduct of concern to us

17 S= NOliee; of Prqpw:d Rule; Making in MM Docket No. 91-221. 7 FCC Rcd 4111
(1992). We bave adopted a Furtbc;r NOli" Of Proposed Bille; Making in lIIat proceeding
today. Furtbcr Ngricc ofPmDowt Ru1c: Making in MM Docket No. 91-221. FCC 94-322
(adopted Dec. U. 1994).

28 NOli" of PmIDs' Rule Mak;Oll in MM Docket Nos. 94-149 and 91·140, FCC 94·323
(adopted Dec. IS, 1994).

29 The various financial claims on a broadcaster may l'lIIlge from the interests of vanous
kinds of equity holders, to differem debtholders, and to contractual relationships, including
those with suppliers and consumers of various materials and services, such as, for example
professional managers. Each of these f1llllncial claims establishes a relationship between Ihe
claimant and the licensee lIIat may give rise to lIIat claimant's ability to influence, directly or
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relates to a broadcasting company's programming choices, including affiliation choices, and
competitive practices, including advertising pricing. To address these issues with a desirable
degree of confidence. we will need as much information as is available to establish the
connections and thresholds of concern berween financial claims on a fIrm and its conduct

13 Accordingly. with respect to each specifIc ownership or relational interest
JJ>cussed herein we seek comment on whether the level or degree of ownership mterest in.
'1t relationship to a licensee would be likely to impart the ability to influence or control the
,perations of the licensee. including core functions such as programming, such that the
multiple Qwnership rules should be implicated We intend to base our judgment with respect

~ach specific attnbution limit or criterion considered in this~ on as much empirical
,lata as can he obtained as well as economic and business theories on levels of influence in
busmess organizations as discussed above. and we specifIcally invite comments that contain
such data and are grounded in rigorous economic theories and analyses In setting a specifIc
attnbution limit or determining whether a particular interest should be cognizable or nOl. we
.isk commenters to address the degree to which we should attempt to accommodate the
,competing concerns that have motivated us in the past. such as not inhibiting legitimate
ousmess \)pportUnities and encouraging the flow of capital investment into the broadcast
,ndustf\ An unportant consideration is the extent to which we can and should accommodate
these Interests directly _bv for example _creatmg specifIc provisions in the ownership rules
themselves In every case if the new rule or exemption proposed represents a departUre
from 'Jur:urrenf rules and standards commenters should demonstrate the Justifications fo'
-.ud, "departure .\ddH'Onallv in !lghl of our desire 10 promote ownership opportUnllles
'1'IiIlOnUeS and women ill the broadcasting mdustry we mvlte comment on whether there .1<'

".h... "!U1hutl,,n rule' besides those discussed ,n MM Docket Nos 94-149 and 91 140 lh.

,~I"uld .... .idJusted 'n promote access II' capital for mmontles and women

14 We seek empmcal data and analySIS that would indicate the ownership kvei [hal
",., lulu likel' unpan 10 Its holder some ability to influence the operation of a broadcast sUHI' ,n
,,, • manne. that IS mtended to be limited by our multiple ownership rules Also. we seek
Jata andlor analySIS _based on sound economic principles. to demonstrate that changing the
dttrtbUllon rules would have a significant effect on capital invesanent and new enrry We
abu seek detailed economic data regarding how the capital needs and outlays of broadcaster'
have changed since the current attribution rules were set, as well as since the earher set of
corrunents were submitted in response to the CapiW Fonnatjon Notice. and any impedimem'

,Of adequate finaDl:ing imposed by the current rules

mdlrectl)' some aspect of a hcensee -S operation

30 In our companion~ in MM Docket Nos 94-149 and 91-140. we request current
data regardmg female ownership of mass medIa facilities to determine whether women are

underrepresented as mass media owners
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15. We are concerned that any action that we take in this proceeding not inhibit
capital investment nor disrupt existing fllWlCial arrangements, and we seek comment as to
both of these areas with respect to our proposals herein. We also seek comment on whether,
and, if so, to wbat extent. we should arandfather existing situations if any modifIcations we
make to the attribution rules. for example, restricting the availability of the single majority
sbareholder exemption or attributing nonvoting stock, would result in a new attribution of
ownership to an entity for a previously beld interest, and that new attribution would result in
a violatfon of the multiple ownership rules. Alternatively, should we pennit a transition
period. during which licensees could come into compliance with the multiple ownership rules,
as affected by any cbanges we make in the attribution rules?

16. We recognize now, as we did in the Attribution Ordcr,31 that any specific
benchmark or limit that we adopt will not include every influential interest that might be
limited by the multiple ownership rules. A panicular holding or interest not considered
cognizable under our rules may, in the context of the structure of a particular business,
including the relative distribution of ownership interests in that company, permit a degree of
influence or control that should be regulated under the multiple ownership rules. On the
other hand, a rule of general applicability drawn so strictly as to include every possible
influential interest would ensnare inIwmerable interests that have no ability to impart
influence or control over a licensee's core decision-making processes to their holders
Weighing these considerations, we preliminarily conclude that our goals of predictability and
certainty can best be achieved if we continue to use benchmarks and specific attribution limits
rather than proceeding on an ilIlwl; basis. Of course. we retain the discretion to treat
specific factual situations on a case-by-i:ase basis." Commenters may, of course. addres'
these basic propositions.

V. Stockholding Benchmarks

17 In devising our attribution rules, we proceed on the basis of cenain assumption"
As noted above. our attribution rules focus on the issues of influence on and control of a
firm. While the potential for influence may be inherent in a broad range of mterests, tor
economic reasons, equity holders govern or control the management of the firm.
Consequently. as we examiDe control of and influence in a fInD, we should ftrst concentrate
on equity holders and address wbether or not panicuiar equity holdings have the potenllal to

control or influence the firm and its activities. In this~. we invite comment on whether
to revise our treIlmeDl of corporarc shareholders for attribution purposes. First, we inVite
additional COIDIIIllIM: on wbetber to raise the benchmarks for voting shares from 5 percent 10

10 percent and from 10 percent to 20 percent for certain passive investors. Second, we

Ji 97 FCC 2d at 1006

32~ • .iDtIll. Section vm (seeking comments on whether case-bY-i:ase oversight IS

necessary for certain cross interests and multiple business inrcrrelationships).
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Invite comment on whether we should restrict the availability of the single majority
shareholder exemption from artrlbution Finally, we seek comment on whether we should
artribute nonvoting shares, at least In certain circumsrances

A Votinll Stock

18 We now artrlbute ownership to holders of 5 percent or more of the voting shares
:1 corporallons lJ We do not artribute the shares of nonvoting shareholders, regardless of Ihe

percentage of the equity of the corporation contributed by those shareholders or the
percentage of the nonvoting shares that they hold. l4

19 We adopled the current benchmarks in 1984, based on our finding that the
preVIous benchmarks had become unduly restrictive as a result of changes in the broadcasl
mdustry and in the investment community Jl We further observed that a relaxation of the
mribulion benchmark would serve the public interest by increasing investment in the indus!n
and by promoting the entry of new panicipants by increasing the availability of start-up
~apltal '" In approaching the attribution benchmark issue, we looked 10 other federal agencies
leH analogous ownership thresholds and examined other data.]'

20 We selected the 5 percent benchmark because, according 10 our examination. a 5
percent shareholder In a widely-held corporallon would typically be one of the IWO 01 three
larges! corporate shareholders and thus could potentially UlfIuence a licensee s managemen:
>nd .'perallOn" Accordingly we detel11llIled thaI shareholders meellng the 5 percent

47 C F R § '3 3555 Note 2!al As dlscussed.i.l:LtIi' 47. the benchmark for cetta,,,
;Ji:t..,-~!\"e mveston IS 10 percent

~ 47 C F R § 133555. Note 2(f)

" Auribullon Order 97 FCC 2d at 1002 For widely-held corporations, these changes
~ ere 1J the diminished ability of a 1 perceOl stockholder to exercise any UlfIuence over a
wldely·held corporation, due to the general increase in the number of small shareholders, and
2) the decreasing exercise of shareholder rights by their owners due to both the grOWing

>ophistication of company management and the rising panicipation in the stock market b)
people without management sophistication ll1. at 1004-07 In adopting the current
benchmarks, we abaDdooed the previous distincllon between widely-held and closely-held
corporations, fiDdiDg, with respect to closely·held corporations, that a 5% benchmark wa'·
also appropnate and would eliminate artribullon for mosl noncontrolling and noninfluenlla,
stock interests ll1. at 1007-08

36 Ill. al 1002, 1007-08, 1012

]7 In particular, we surveyed the COnllTIlSSlOn s ownership files to detertmne the typical
size and distribution of stockholding among licensees. Id. at 1002-07, 1009-10.
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benchmark would likely have the potential for influencing or controlling a licensee, while
those with smaller stockholdings would likely not have such potential. We found other
regulatory suppon for the S percent threshold in the Securities and Exchanae Commission's
("SEC") rules that require the reponing of ownership interests of S percent or greater.)' The
SEC's reponing threshold was intended to protect shareholders' ability to make informed
investment decisions by providing them with timely information regarding potential tender
offers and other potential changes in corporate ownership or control. We concluded that the
objectives of this requirement most closely paralleled in purpose our own objectives in
identifying interests with the potential for significant influence or COntrol.)9

21. In the Capilil Fonnaljon Notjg:. we proposed to increase the general artribulion
benchmark for voting stock from S percent to 10 percent in order to stimulate capital
investment. With respect to this proposal, we asked commetlters bow we might preserve
investment flexibility while adequately accounting for all influential interests that merit
scrutiny under our rules. Based on the record thus far, we do not have information sufficient
[0 justify raising the benchmark to 10 percent. Commenters addressing this issue
unanimously supported raising the benchmark,'" but they did not provide us with critical
information we would need before we could conclude that raising the benchmark 10 10
percent would not exclude many substantial and intluemia1 interests from attribution, or thaI
such exclusion is warranted by competing needs of greater weight. SpecifICally, commenters
asserted that the changes in the economic and competitive environment of the media
marketplace since the mid-1980s necessitated revisions in the attribution rules. In additIOn
they argued that such an increase in the attribution benchmark would facilitate additional
investment in the broadcast industry while continuing to adequately identify ownerslup
interests thaI afford influence or control over a licensee's management or operations. The,
did nOI, however, provide us with enough information on the changes in the economic
climate and competitive marketplace that would justify raising the benchmark or explain and
verify the link between raising the attribution benchmark and precipitating additional capital
investment. Withoul such information, we are IIOt COmfortable raising the benchmark

22. In panicular, before we could consider raising the attribution benchmark to 10
percent, we would need answers to the general questions raised in paragraphs 12 through 16

3. Securities and Exchange Act § 13(d). 15 V.S.C § 78m(d)

39 Attrib"tjon Order, 97 FCC 2d at 1006-07, 1009

'" S= Comments of A.H. Belo Corporation~. ("Belo"). Great American TeleVISIOn
and Radio Company, Inc. ("Great American"), National Association of Broadcasters
("NAB"), National Association of Investment Companies ("NAIC"), Canadian Impenal BaAA
of Commerce ("cmC"), and the Investment Company Institute ("ICE"). Belo assened thai
other federal agencies use ownership benchmarks well above 10 percent to defme controlling
interests of entities under their jurisdiction, although Bela did not sufficiently defme the
relevance of these benchmarks to the goals of our attribution and multiple ownership rule'
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~, as well as the following specific issues. While commenters argued that a less than ten
percent stockholding is not, in itself, sufficient to presume that the holder could exert control
or mfluence over the corporation, they do not explain the baSIS for that claim or provide any
specific information that would allow us to devise a methodology to assume that such a
stockholder would remain inactive m the affairs of the company m most or all cases
Moreover, we ask commenters whether such factors as the size, composition of management,
and mmorlty shareholder rightS of mdividual corporations might not be increasingly relevant
where larger nonattributable stockholdings are permitted We therefore ask commenters to
provide detailed illustrations of the role of minority shareholders in the management of a
corporallo

n
In addition, we seek more detailed information about the impact of minorllY

,hareholder rights on corporate management generally, particularly in those instances where
,ndlVldual minority shareholders might act in concert with others to affect the decision

maklrlg of the corporate licensee or permittee

23 In the AttrihutiQn Order, we concluded that the adoption of a benchmark higher
:hdl' ' percent may result in many substantial and lnfluential interests being overlooked and
[hal [ht need to adQpt a higher threshold was unclear smce every demonstrable benefit [0 be
denveJ from relaxing the attribution rules would be achievable In large measure from
_dopllng a 5 percent benchmark" We ask commenters to provide evidence that the specific
conclUSIOns we reached 10 the AuributiQn Order are no longer valid In particular, we noted
'II the Capual FQMalion Notic, that our prior determination not to adopt a LO percent
benclunark had been made In economi~ and competitive circumstances materially differ~n'
from those prevailing when the CiIllital Fqrmauon Now:' was adopted" Do current mil' kc

lJndll,<)fLV cast doubl on the foregOing conclUSIOns made IQ the Attnbullon Order. anJ d;.

wha, ev,dence IS there lhal. based on markel conditions, raising the attribullO
n

benchinar,
i U ""rceOl WIll nOI IQcur the flsks ot Ignoflng substanllal controlling Of lnfluenllal iQlere,:
'hil' 'neemed us m 1'184' What mterests Of reaSQns might JUSllfy nonattribullon uf >ud,

.ub~tant!al tnlereslsO)

14 WIth respecl to the issue of facilitaling increased capital investment, we seek
.nswe" [() the followmg questions Is there support for the assumption that an tncreaseu
d[[fihullOn benchmark will result in greater capital investment? If so, how would any
IDC reased availabillty of or reduced cost of capital resulting from an increased auribution
benchmark be likely tQ be allocated between smaller, less established broadcasters and larger
more established ones~ Should we be concerned that proportionately increasing the capital
available to larger entities or reducing its cost to them might actually strengthen those
i1cefl5ees that aIreadY dominate the broadcast industry, thereby threatening competillO

n
and

diversity'l Analyses of these effects at several different hypothetical attribution benchinarb

are requested

" AnributiQD Order, 97 FCC 2d at 1006-07

" Capital FormatiQn Noti!:e, 7 FCC Rcd at 2655
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25 . Commission Attribution Rules in Other services and AttribUlion Rules IQ Other
~. As we consider revising our broadcast attribution rules, we will take note of the
attribution rules we apply in otber services and the attribution rules applied by other federal
agencies, to the extent that they are relevant to our purposes and goals.

26 CQmmjssion Aurjbutjon Rules jn Olhcr Services. We seek cottUnent on the
relevance of attribution rules applied in other FCC services. Many of our attribution rules
including those in most cable and in Personal Communications Services ("PeS") multiple
ownership contexts, incorporate a five percent ownership benchmark') As noted above, we
set a five percent voting stock attribution benchmar\r; for broadcasters based on our findlllg
that it identifies those ownership thresholds that enable an entity to influence or control
programming or other core decisions. The otber services that use a five percent benchmark
may apply it differently, but they have generally relied upon this ftnding in so doing .... A
critical matter we seek comment on is whether and how a change in our broadcasl attribullon
benchmark would affect the many services that rely on it.

27. In the contexts of cable operator/broadcast nerwork cross-ownership," cable
national subscriber (horizontal) limits," and cable channel occupancy (vertical) lumts," the
attribution standards are identical to those used in broadcasting." Indeed, in drafting these
cable attribution rules, we expressly adopted the broadcast model based on our view that the
purpose of these cable attribution rules is similar to the purpose of the broadcast attribution
rules. 10 idemify those ownership thresholds thaI enable an entity to influence or control
management or programming decisions (for broadcasters) or the programming marketpJdc-

,) Unless stated otherwise, the attribution rules discussed in this section share certalQ
characteristics: they attribute all general partnership interests, any entity that exercises actudl
working control, and officers and directors of the licensee One excepllon to the last
classification is video dialtone, in which officers and directors hold attributable lnterests unl\
if they are also shareholders

44~I Mcmnppdnm Qpinion and Order on Reconsideration and Third Fyober
Noti!:e gf Pmpwcd BntcmekjDr in CC Docket 87-266, FCC 94-269 (released Nov 7. 1994
("Video Dja!t&w RC£9mjdmripn"), 1 68

" 47 C.F.R. § 76,501, Note 2 .

.. 47 C.F.R. § 76,503(0

" 47 C.F.R, § 76.504(h)

4' 47 C.F.R. § 76.501, Note 2. This has also long been the standard for cable/broadcasr
cross-ownership,
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(for the twO cable concentration attribution rules)." Further, Congress has suggested that the
diversity rationale is relevant to cable lO Consequently, we deemed it appropriate to apply the

broadcast attribution standards to the foregoing cable contexts

28 However, we apply different, usually more restrictive, attribution rules With
respect to other cable ownership rules For instance, in analyzing ratemaking valuation
methods for a cable operator's affiliate's transactions ("cable rate valuations"), the
Cornmisslon considers five percent or more of a corporation's total equity (~, the
'~omblOation of both voting and nonvoting stock) as an attributable interest. II We do not
apply a single majority shareholder exception. Further, we attribute all limited partnership
Interests of 5 percent or more, unlike the broadcast attribution rules, which do not currently
apply an equity benchmark to limited pannership interests. As discussed inCa, the broadcast
attnbution rules relieve limited pannership intereslS from attribution in situations where those
IOtereslS satisfy Insulation criteria52 designed to ensure that the limited panner cannol

Influence or control the limited partnership

29 These more restrictive attribution rules reflect the statutory goal intended to be
served by these ratellUlbng rules to ensure that consumers pay reasonable rates for
regulated cable service II In this case, then, the issue is not merely influence or control. but.
rather. whether the operator-affiliate relationship is suffiCient to create an incentive for cable

_.-._~

.'. ~ ~COnd=~ :t~~ 10 MM Docket No 92-264 8 FCC RCd, 8565 85,8
1
,

x~9192 119931 I" 'n a meal Limits Second Report and Order" \ Moreover
adopting the cable anributlon rules we cited the legislative history of the Cable Televl>Il"
Consumer Protecuon and Competition Act of 1992 ("1992 Cable Act"l. wluch suggestea lIldi

the rornmlsSl
on

adopt the broadcast CrIteria for the cable horizontal and vertical integrauon
s:rrribuuon rules We also cited Secllon 11(f)(2) of the 1992 Cable Act, 47 USC §
;33(f)(21. wluch directed the commission. m part. to consider the significant benefits of
Industry concentration. including economies of scale and increased capital investment 10 more
and bener original cable programming Thus. in keeping with statutory intent, we balanced
the costs of industry consolidation with its significant benefits As a result. these particular
anribution rules sel a somewhat less restrictive standard than do some of our other recentlv

enacted cable regulations

lO Horizorpl and vertical I ,milS Second Report aM Order, 8 FCC Rcd al 8583-84
(0lJDi Sen. Rep. No 102-92. 100d Cong . 2nd Sess at SO, n-priDlcd in 1992

U SCCA.N 1133. 1213)

II ~ Report and Order and Further Nollce of Proposed R"lemaklDll to MM Docket;
No 93-215 and CS 94-28, 9 FCC Rcd 4527 4667-68 (\994) ("Cable Rate valuatjon")

" The insulation cnteria for limited partnerships will be discussed iDtIi

I] 47 US.C §§ 543(b) & (c)
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operators to impose the costs of nonregulated activities on regulated cable subscribers through
improper cross-subsidization. so In adopting them, we determinl:d that wider-ranging
attribution rules were necessary for us to meet our goals. We performed a similar analysis
when we adopted identical standards for cable basic service tier rates and equipment .55

30. We apply the same, more restrictive, attribution criteria when examining
ownership in the contexlS of cable cross ownership with video programmers, Multichannel
Multipoint Distribution Service ("MMDS"). and Satellite Master Antenna Television Service
("SMATV"). In each case, we have sought to adopt rules that would promote diversity and
competition in general. Regarding the cable/programmer proscription,56 we found that while
the broadcast standards addressed some of our concerns, the proscription had a specific
additional goal: to foster the development of competition to traditional cable systems. 57

Keeping that goal in mind, we found that a relatively inclusive rule was necessary to curb the
incentives of cable operators to influence the behavior of their affiliates to the detriment of
competitors .58

31. In the context of cable cross-ownership with MMDS and SMATV. we sought to
prevent cable operators from "warehousing potential competition, ,,59 to encourage alternative
providers of multichannel video service, and to promote the development of local competition

so Cable Rate va1ualipn. 9 FCC Rcd al 4659,4668 "Cross-subsidization" deSCrIbes the
process by which a cable operator purchases items from its unregulated affiliates for
substantial sums, then passes on the artificial "cost" to consumers: or by which the cable
operator charges an extremely low price to lIS affiliates when the undercharges can be ortse,
by increased charges to consumers. 111. at 4664.

55 More stringent attribution criteria include: stock intereslS of five percent of greater
both voting and nonvoting; limited pannerships of five percent or more. regardless of
insulation; and the absence of a single majority shareholder exception. Report and Order and
Eunbcr Notice pf J>roI;losc4 Rulernakjng in MM Docket No. 92-266, 8 FCC Rcd 5631. 5788
n. 601 (\993) ("Rate; Qrdc;r").

56 47 C.F.R. ii 76.1~lOO3.

57 First Report and Qrdcr in MM Docket 92-265, 8 FCC Red 3359, 3360 (1993)
("Cprnperitjgn apd DiymilY in vjdcg Programming DiWibutipn and Carriage"), Il:Wl.
g[j!nrq:! in pan on gchcr gmngla, FCC 94-287, released December 9, 1994

1& 1l1.. at 3370.

19 Report and Order and Further Nptice of PrQWSd Ru1ernakinll in MM Docket No 9:
264, 8 FCC Red 6828, 6841 (1993) ("Cable "prizoPY' and vertical I imiU fira' Repprt and
Qrder:")~ S. Rep. No. 92, 100d Cong .. lSI Sess. 46 (1992), rcprimed in 1992
U.S.C.C.A.N. 1133).
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to established cable operators. Again. we concluded that anribution rules more stringent than
me broadcast rules were necessary to achieve these goals. 60

32. We also adopted anribution rules for video dialtone. another service designed to
provide multichannel video programming. that were more restrictive than the broadcast rules
The video dialtone rules hold anributable ownership interests comprising five percent or more
of a corporation's outstanding stock. whether voting or nonvoting. Further. mere is no single
majority shareholder exception·' Like me broadcast multiple ownership rules. our video
dialtone rules are intended to foster competition and diversity. However. me video dialtone
ownership rules are also designed to reduce the likelihood of unfair discrimination by local
exchange carriers Relying in part on this distinction. we adopted different attribution rules
for video dialtone than we apply in broadcasting We noted that a nonvoting interest in a
video dialtone provider would create incentives for discrimination. thereby implicating the
foregoing concerns We made the same observation with regard to the single majority
shareholder exception a 49 percent voting stockholder in that silUation would similarly raise

our discrimination concerns '"

33 We have established other anribution rules in services that are not intended for
oroadcasting narrowband and broadband PCS. cellular. and me specialized mobile radio
"SMR') service 6J In establishing these rules. our goals have been "competitive delivery a

dIverse array of services, rapid deployment. and wide-area coverage -64 We have set the
multlple.ownershlp anributlon benchmark for broadband PCS al 5 percent of the equir.
',~ul'tandiOg slOd 0' oUlstanding votmg slock of the corporatIOn The rules do nOI
d,stmgu,sh among IUnlled partner' hased on whether 01 nol the. meel certain Insulatlor
.,merta •.' furthel the rules have no smgle majority shareholde, exception"" Narrow!)a".:

,. l!.I at 6843, 6845

" 47 C FR § 6354(e)(1)

02 video Qjaltppc; Recomiderauon at 1 69

03~. 47 C.F.R. § 243 ("Broadcastmg as defined in the Commurucauons A([ "

prohibited" in the broadband PCS service )

64 Memorandum Opinion and Order to Gen Docket No 90-314. 9 FCC Rcd 4957 495'1

(1994) ("Broadhind pcS Memorar4um Opmion and Order")

65 These criteria will be discussed more fully infra

.. 47 CFR § 24.204(d)(2),
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PeS service has the same 5 percent attribution benclunark as broadband PCS·'

34. However. for purposes of the rules restricting common ownership of PCS and
cellular licenses in the same geographic service areas. we have adopted a benclunark of 20
percent of the cellular entity'S total equity. voting stock. or nonvoting stock. 6I In so doing.
we noted that adopting the more restrictive 5 percent benclunark would have failed to
acknOWledge the unique history of cellular licensing.69 In this regard. we had earlier set a 20
percent attribution benclunark for cellular licensees. because VOluntary settlements in the
initial phase of the service were often resulting in signiflCaJll. but noncontrolling. interests in
cellular licenses being held by various entities. Therefore. we believed that subsequently
enacting a stricter attribution rule for PCS (and other CMRS) oWlll:rship of a cellular entity
would unfairly restrict the access of entities with noncoDIrolling cellular interests to the
emerging mobile services market. thereby inhibiting the early development of PCS. 'O

35. We have taken a similar approach with SMR. Thus. for the purpose of the

67 47 CF.R. § 24.101. Sl= MemQrandum OpiniQn and Order in Gen. Docket No. 90
314 and ET Docket No. 92-100. 9 FCC Rcd 1309, 1312-13 (1994); reCQP !lranted in pan
SeCQnd Memorandum Opinion and Order. 9 FCC Rcd 4519.4521-22 (1994). It should be
noted that petitions for reconsideration are pending with respect to certain aspects of the
broadband and narrowband PCS attribulion rules ~. Petition for Reconsideration and
Clarification. filed by The Morgan Stanley Leveraged Equity Fund II, L. P .. and Morgan
Stanley Capital Panners m. LP. on September 6. 1994, with respect to Further Ordet 00

Reconslderalion In GEN Docket No. 90-314. 9 FCC Rcd 4441 (1994) (Broadband PeS order
adopting multiplier); Petition for Reconsideration and Clarification. filed by The Morgan

_ Stanley Leveraged Equity Fund II. L.P., Morgan Stanley Capital Partners UI, LP., Morgan
"'Stanley Venture Capital Fund. L.P.. and Morgan Stanley Venture Capital Fund II. L.P. on

October 7. 1994, with respect to Second Memorandum '4Jinion and Order in GEN Docket
No. 90-314 and ET Docket No. 92-100.9 FCC Red 4519 (1994) (Narrowband PCS).

61 47 CF.R. § 24.204(d)(2)(ii). However. we have carved out exceptions to this rule m
order tQ foster ownership by certain designated entities that have traditionally had difficulty
acquiring stan-up capitaL Specifically. pursuant to Section 309(j) of the Communications
Act. 47 U.S.C. § 309(j)(4)(D). we have adopted a 40 percent benclunark for small
businesses. rural telepholll: companies. and businesses owned by women Qr members of
minority groups. Rrgadband pcS MemQrandum Opinion and Order. 9 FCC Red at 5007·10

69 Second Rcpoa and Qrdcr in Gen. Docket No. 90-314. 8 FCC Rcd 7700. 7745-46
(1993) ("Broadband pcS SccQ.Dd ReWa and Order").~. Broadband res
MemQraJ¥!um '4Jinion and Qrdcr. 9 FCC Rcd 4957.5002 (1994) . recon !lwued!D pan
and deniM in part, Third Memorandum OpiniQn and Order. 59 Fed. Reg. 55372 (Nov 7.
1994) ("Broadband pcS Third MemQrandum OpiniQn and Qrdcr").

10 Ill.
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SMRJcellularfbroadband pes spectrum aggregation limits. we have also adopted a benchmark
of 20 percent of the equity, outstanding voting stock. or outstanding nonvoting stock of any
of these entities." By so doing. we p~omote a competitive environment for all players in the

CMRS market
36 We invite comment on the relevance of the foregoing attribution criteria. as well

a, others not discussed herein. to our consideration of the broadcast attribution rules. Does
hroadcasnng have unique factors that make comparison with other commission services
lOappoSlte. or. to the contrary, should we consider our action in other services as
precedennal" Is broadcasting sufficiently different from these other services in nature.
function of the service or otherwise so as to justify any differences? Or, are the purposes of
[he broadcasting attribution and multiple ownership rules sufficiently distinct so as to justify
an' differences between those rules and those of the other Commission services?

37 Qther Allene)' Benchmarks In addition to taking note of the attribution rules
Lised In other commission services. we also seek comment as to regulatory benchmarks used
t., "ther federal agencies including those discussed below and other standards that

;~ununcntei3 may bnng ~n nUr attention

38 The general 10 percent attribution benchmark that was proposed in the~
coupa!!"n Notu:l: 's employed in a number of other regulatory contexts. Fot example.
'.ungre,S has enacled a 10 percem statutory attribution threshold to unplemem acreag<
!lffiltatlons appltcable to federally leased minerai rights n As with the Commission s
Jnnbull

on
standards thiS starutorv threshold. admltustered by the Department of the Inter

proVides a mechanism for enforcmg ownership restrlCllOns applicable to llIIllted publid,

'\II, ncd fe~ources

1'} In a different context. the SEC uses a 10 percent equity benchmark in Its
,nslder [radmg restrictions. in Congress Judgment. holders of more than 10 percent of a

compan) s stock in addition to the company's officers and directors, are in a posItion to

mak.e unfaJr use of nonpublic information regarding the company 71

47 CF.R § 20.6(d)(2) S= Third Regon aM Qrder in Qen Docket No 93-252. 59

Fed Reg 59945,59948 (Nov 21 1994)

., One such acreage limitation for instance. generally provides that no single entity can
.take, hold, own, or control" more than 246.080 acres of land subject to federal 011 or ga'
leases 10 anyone state S= 30 U SC § 184(d) The statute further establishes a 10
percent equity threshold for determining attribution of ownership in connection With these

limitations 111. at § 184(e).

'J S= Securities and Exchange Act § 16(bl, 15 U.S.C § 78p(b); Kern CounrY l.a
nd

Cll.

Y.. ~cjdental Petroleum Co~.. 411 U.S 582 591 (1973).
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40. The U.S. Department of Transportation ("DOT") employs a 10 perceOl
benchmark in certain reporting and cenification requirements applied 10 air carriers. An air
carrier proposina a "substamial cqe in operations, ownership. or management' must
submit certain clara to DOT to allow the aaency to determine whether the carrier will
continue to meet its cenitication requirements." A 'substantial change in operations,
ownership, or management' is. in ntrn, defined to include the 'acquisition by a new
shareholder or the accumulation by an existing shareholder of beneficial control of 10 percent
or more of the outstandina voting stock in the corporation. ,7, An applicant for a new
cenificate must also submit infonnation regardina holders of 10 percent or more of its voting
stock. includina whether any such holders are officers, directors. or owners of 10 percent or
more of the stock of another air carrier.'6

41. DOT increased this reponing benchmark from 5 percent to 10 percent ina 1992
rulemalcing proceedina. statina !bat it is "principally concerned about the effects on a
carrier's fitness and U.S. citizenship stemming from the influence of those holding a
substantial interest in the cOmpany .... "77 In DOT's view, ownership of 10 perceOl or more elt
voting stock "represents at least the potential for significant influence on a carrier's
operations. "7. Noting that the "great majority of the carriers whose filDCss the DepartmeOl
monitors are IlOt large or publicly held.' DOT found !bat 'requiring carriers to report
ownership interests amounting to less than 10 percent would be overly burdensome without
providing a concomitam benefit for the Department's fitness purposes.- 79

42 Other federal agencies use benchmarks higher than 10 percent to trigger cen"",
regulatory requirements. Section 7A of the Clayton Act imposes premerger nOlificaflnn 'n,!
waiting period requirements on certain corporations planning to consummate large mer~e"

,.~ 14 C.F.R. § 204.5.

" ~ 14 CFR. § 204.2(n)(3).

7.~ 14 CF.R. § 204.3(g).

77 Final Rule;. 57 Fed. Reg. 38761.38763 (August 27, 1992).

7. Notice QfPrmmtA RUle Makioa, 56 Fed. Reg. 27696, 27699 (June 17, 1991) DOT
also cited as support for its 10 percent benchmark a statutory provision. which is no longer 1[1

effect. requiring regulatory approval of certain air carrier mergers. 111.; 49 USC App §
1378. see iWl49 U.S.C. App. § 1551(a)(7) (repealing provision effective January I 1989,
This provision provided that 'any person owning beneficially 10 per centum or more at tho
voting securities or capital, as the case may be, of an air carrier shall be presumed to be ,n
control of such air carrier unless the [Civil Aeronautics) Board finds otherwise." .w.. at §
1378(f)

7' Final Rule. 57 Fed. Reg. at 38763
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'" Fot example, With respect to the SEC, 10 percent "insider trading" benchmark and rht·
Department of Transportation'S au carner regulallons existing at the tune we stated m !he

!\nnbullOO Order. 97 FCC 2d at 1010. that the
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relied on what it found to be an especially analogous benclunark used for certain SEC
reponing requirements; under these requirements. holders of 5 percent or more of the stock
of a large. publicly-traded corporation must disclose certain information concerning the
nature of their stock ownership.81 We stated our belief that. as with our attribution rules. the
SEC's 5 percent benchmark was "directed to identifying interests with the potential for
significant influence or conuoL "81

seem inappropriate models where. as here. the activiry at issue -- influencmg a
licensee's programming decisions -- is nol only legal but expected behavior by
one with a legitimate investment interest in the licensee corporation.

87 Sl:I: Securities and Excbange Act § 13(d), 15 U.S.c. § 78m(d)

81 Attribu1ion Order, 97 FCC 2d at 1()()(H)7 .

89 The intluatl:e of ownership of voting rights (wbo bolds them and how many) and board
composition on IIIlUIllgerial and corporate performance is the subject of numerous studies on
the "market for corporate controL" Sl:I: J. Weston. CUI.• Merlers ReStD!COIriOI and
Cocporate Cop&rol (1990) for a survey of this literature. Based on the data examined In [he ',c
studies. it appears, f\CSt. that the composition of the board is an important determinant 01

control. Boards with more "outside" directors will likely behave differently than those "llh
more .. inside" directors. Second. the distribution of voting rights and wbo holds them IS

another factor in determining corporate conuol. Firms in which voting rights are
concentrated in the hands of management will likely behave differently than those in whIch
voting rights among shareholders are concentrated in an outside party <i&.. non-manage r )

45. While we are not bound to follow another agency's ownership benchmarks. such
benclunarks reflect Congressional or administrative judgments in a variery of contexts as 10

the correlation between different levels of ownership and the abiliry to influence or control an
entiry. Commenters should address. in detail, why a particular agency's benchmark mayor
may nol be applicable. by analogy. to our analysis. We are panicularly interested in whether
the purposes underlying other regulatory benchmarks are comparable to our competition and
diversiry concerns. and why that agency believed the percentage it selected reflects a
substantial enough interest to constitute the level of influence or couttol that implicates its
underlying ownership limitation. and. in particular, whether its analytical methodology would
be applicable to our rules.

46. We seek comment on how to devise rules that are consIstent with the
administrative concerns expressed in our section devoted to our underlying princIples. ~
paragraphs 12 through 16. SIoIIlIi. and that would accommodate the principles reviewed in
paragraph 17 SIoIIlIi. Should there be an exemption, similar to the single majority stockholder
exemption. for stockholders in fmos where management holds some thresbold level of stock
on the ground that the inherent comrol afforded managers would preclude significant
influence by other stockholders?'" Can our stockholding benchmarks rely on, or take

19881
2nd

hL at ~ 1.8a(aH3)(A

"111.

'" ill 49 C FR § 12015-2(b)(l)

" ill Bet.l Comments at 11

"ill ETC y !IIioOls Cereal Mills II¥: .691 F Supp 1131 1138-19 (N D !II
.u.LJJ 868 F 2d 901 nth elr 1989) ill Wll HR Rep No 94·1373 94th Cong
Ses> al '\8 w:pnnted in 1976 USC CAN 2637)

44 The strength of the analogy to other benchmarks will, of course. depend on
whether the purpose of the panicular benchmark 1D question parallels our objective In

Idenllfymg ownership interests that confer on their holders the abiliry to influence the day-to
day operallons of a licensee Indeed. in our 1984 Anrjbutioo Order we declined to follow
several of the regulatory benchmarks described above, finding that the purposes they served
were mapt to the Comnussion's multiple ownership policies 80 The Commission Instead

unifying characterisllc of these rules lS that they are intended to prevent
mtrinsically illegal or undesirable aCllvllIes [such as collusive or
anticompetitive behavior.] The levels of stock ownership which these rules
variously identify as carrying an apprec lable lISk of permining such activilles

and acquisitions. 80 These requirements are triggered when. among other things. the entity
seeks to acquire IS percent or more of a company's voting stock. 81 The purpose of these
requirements "is to provide the [Federal Trade) Commission and the Department of Justice
with mformation and time necessary to determine whether a proposed transaction. if
consummated. may violate the antitrust laws. "82

~3 In addillon. in comments filed in response to the Capital Fonnaljon NOlice. Belo
dIes a tlnancial reportmg benchmark used by the Interstate Commerce Commission ("ICC"!
rhal IS greater than 10 percent 83 Under these ICC financial reponing guidelines, a railroad
company must use "principles of equiry accounting" in analyzing investments in voting stock
It affiliated companies that give "the carrier the abiliry to significantly influence the operallng
and finanCIal poliCies of an mvestee ,,"' The ICC regulations go on to provide that an
IUvesunent of 20 percent or more of the voting stock of an investee indicates such mfluence

III the absence of evidence to the contrary 8'



cogruzance of. the size of a stockholding relative to others in the firm? For instance. should
we amend our anribution benchmark to consider whether a stockholder is. or is not, one of
'he larger or largest stockholders in a firm in determining attribution? We are initially
),cncerned 1hout the practicability of such a standard. however apt. as Il appears to introduce
unC,.rtamlV into the attribution framework Under such a rule, whether a panicular
m>ekholdel's ownership interest is attributed may change as a result not only of his own
purchases and sal,.s but also as a result of such transactions by others that are beyond his
control The best course of action may therefore be to retain our longstanding approach of
hasing our attribution benchmark on our beSt possible estimate of what level of stockholding
IS likely to be influential. balanced by our intent to avoid attributing interests that provid,.
only a mirnmal risk of influence in order to encourage capital investment in broadcasting.

B Vot!U~ Stock Passiye Investors

47 In the Attribution Order. we adopted a 10 percent attribution benchmark for
"erolln mstirutional investors (bank trust departments, insurance companies. and murual
funds) that we deemed to be "passive" in nature in order to "increase the investment
flexibility of these entities and. in so doing, expand the availability of capital to the broadcasl
and cable industries without significant risk of attribution errors."90 We noted that these
paSSIve Institutional investors generally invest funds on behalf of others, play passive
Investment roles and are generally prohibited either by law or by fiduciary duties fron:
becommg Involved In the operation or control of the companies tn which they mVest
ensure that these instlrull"nal investors maintain a truly passive role m the affairS of thr
licensee. we requITe them to refrain from contact or commUnIcation with the licensee .JI. _,.

matters pertaining to the operation of Its stallons. and we prohibit such mvestors or UI""

representatives from acting either as officers or directors of the licensee corporalloll <)"

Desplle lhese ~onsiderations in 1984 w,. declined to raISe the passive InVestor annbuli<'"
'eVe! ,h"ve :0 percem At that tim,.. we were concerned that merely voting or trading ,uch
"' g.' jj'"'' ./ mx:k mlgh' .ff,.c' lhp management of a company ev,.n if such results ..en
IJ;Hl,.... j-Tt'li; ,cHlIntended Q1

;\\ldillonaliy the statistical distribution of voting rights across shareholders influences the
rhreshold at which the management or outside party holdings begin to control the firm

'" Attribution Order. 97 FCC 2d at 1013

" AUdb!l!ioQ Order, 97 FCC 2d at 1012-13

'12 AttributioQ Order, 97 FCC 2d at 1013-14 Moreover. as an additional safeguard. each
licensee is reqUired to certify that no such mvestor has exerted or attempted to exen an)
influence or control over any of the affairs of the licensee 1l1. at 1014; FCC Form 323
(" Ownership Repon"). InstrUction 6.

" Aarjbutjon Order, 97 FCC 2d at 1013
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48. In the Capital FonnaljQD Notice, we proposed increasing the passive investor
benchmark from 10 percent to 20 percent.9< The commenters who addressed this issue
unanimously supported increasing the voting stock anribution level for passive investors. '"
The InvesDneIll Company Institute ("ICI") and most other commenters, for example, argued
that in the case of passive investors, there is little cause for concern regarding the possible
exenion of undue influence over licensees since such entities are passive by nature and are
solely concerned with investing in companies, not controlling them. We are not, however.
comfortable raising the benchmark based on the record thus far. We InVlle commenters to
delineate what specific assurances we would have that passive investors that hold large Sloe k
interests cannot or would not exen influence or control over broadcast licensees and that
raising the benchmark would therefore not exclude from attribution holders of interests that
have a significant and realistic potential to influence station operations. Are there common
factors, intrinsic to all passive investors, or institutional or other safeguards that could
provide such assurance? Moreover, the comments do 11Ot, in our view, dispose of the
concern we have raised regarding the impact on corporate decision-malcing that could result.
even unimentionally, by the trading and voting of large blocks of stock by assertedly passive
investors. We invite commenters to address the foundations of the Commission's concern
about the possible effect of large stock trades and whether there have. in fact, been any stock
transactions of this nature. If so, how substantial have such stock transactions been, and do
the costs of the exclusion of such interests from attribution outweigh any potential benefits
that might be realized from an increased attribution benchmark?

49 Additionally, while commenters argued that a higher anribution level lor pass, \<
investors would significantly increase equity investment m the broadcast IndUStry and would
increase the availability of capital by giving passive Investors greater fleXibilIty WIth respell
to broadcast investtnents. we seek additional comments on the degree of Increased mVeSlm~[ll

that would likely stem from any adjustment of our rules and on the need for such mcreased
Invesunent. Most commenters favoring increasing attribution levels. for example. contended
that passive investtnent in broadcast entities is limited more by the Commission's anribullon
rules than by the f1JlllJlCiai resources available to such investors." However, we would lIke

9< Capital FoaDItjoD NoIjg:, 7 FCC Rcd at 2655.

'" Sl:I: COIIIIDeIItS of CC Capital Corporation, a MESBIC CCC"). National ASSOCiation ot
Black Broadculers ("NABOB"), National Association of InvesDnent Companies ("NAIC").
Minority BI'OIdcut Investmclll Corporation ("MBIC"), Santarelli, Smith & Carroccio, a law
firm ("Santarelli"), Delo, NAB, Great American. ICI and ClBC.

.. In this regard, we 110te that Great American stated that under our current attrlbullon
rules, increased broadcast investtnent triggers "burdensome" new FCC reponing obligallons
for additional attributable interests held strictly for investtnent. There is no further
explanation as to Why this alleged burden is Significantly or directly responsible for any lac~

of investment in broadcast propenies. Panies may wish to provide more information in thiS
regard. Moreover, we emphasize that any increase in the current attribution levels, which
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commenters to discuss in greater detail whether they thinlc our present rules inhibit
investment. and how modifications of our rules might encourage further investment. 97

AdditionallY, the commenting parties di~ not adequately address our concerns that any
Increase in these attribution levels not implicate our concerns about the potential for
mfluence We request additional empirical and other data. where appropriate. on the above
Issues In commenting on the appropriate benchmark for passive mvestors, parties should
conunue to bear in mmd the points and concerns raised in our section delineating our
underlying principles Finally. if the benchmark for all investors is raised to 10 percent,
does thaI reduce any need there might be to facilitate broadcast investment by increasing the

passive lOveslOr benchmark?

50 Several commenters raised a closely related issue not discussed in our~
Eoanatjon Notl\:c They requested us to further expand the passive investor class to include
other institutional investors such as pension funds, investment and commercial banlcs, and
certain investment advisors Commenters indicated that such institutions invest solely for
Income and are nOI mterested in influencing or controlling the management of the compames
;n which the, invest" We do not intend to revisit our decision of 1984 in order to broaden

would resull In expandmg the class and nature of nonattributable mterests. may require mOf~
reI Ian"" on disclosure to the FCC (If such tnterests so thar we have adequate mlormauoll [,
be assured thar our rules and poliCies are bemg met We therefore ask: parties to addre,'
wllh speClftcH) the safeguards thaI Will be necessarY to ensure compliance with our rule'
Without plac 109 unreasonable Of unnecessarY burdens that may III fact unpall tuflhe;

broaucast Investment

, For example Great Amencan stated that one of its passive institutional investors would
.aake additional mvesunents in other broadcast entitles but for the restrictiOns placed by the
current attribution rules This. however, is tOO anecdotal and Isolated to provide adequate
guidance as to whether raising the benchmarks will result in a more across-the-board increase
10 the potential capital thai might be made available to other broadcast entities Moreover
crnc. although supponing an increase in the attribution levels. did not believe that it IS the
current rules that are responsible for undercapitalization of the industry as much as the fac'
{hat such investments are unattractive because of such factors as the volatile nature of
broadcast revClUCS. both across and withm indiVidual markets; the rise of alternative
advertiser-supported media such as cable; and that many markets have too many media
outlets to suppon existing broadcast outlets Neither of these commenters, however
proVided that type of detailed and specific data to enable us to assess how specifiC
modificalion of the current attribution standards will directly result in increased broadca>l
investment We invite comment on whal specific anribution rules or other factors rna' be
Inhibiting broadcast investment and what ,peclfic rule changes might reverse any such

problem.

9'~ Comments of Great American at 2: Reply Comments of crnc at 3
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the catelory of passive 'investors to include such entities. 99 However. we invite commenters
to explain why Ibis temative cOllClusion is incorrect. Similarly, we are DOt prepared to
expand the eateaory of passive investors to include Small Business Investment Companies
('SBICs') IJId Specialized Small Business Investment Companies (·SSBICs·). formerly
known as Minority EDrerprise Small Business Investment Companies ('MESBICs'), as we
proposed in the c.pital Eorrn,rjon Ngtjq. In ,the C.pj,,' fonn"ioo NQljcc;, we reiterated
our conclusion in the Attri!J"jop On!cr that these entities are DOt entirely passive in nature. 100

Under cenain circumsl&llCes, these entities are authorized to exercise comrol over debtor
companies for temporary periods. 101 We have received no evidence in the comments made
thus far to alter our fIrSt conclusion that these entities do DOt meet our definition of "passive. "
In anotber proceeding initiared today, in MM Docket Nos. 94-149 and 91-140, we are.
however, considerina otber rule cbaDges to facilitate capital investment and entry by
minorities and women without broadening our definition of 'passive' investors. '02

C. Mioority S'OSkOO)djDIS jn Cptpma1iQN with a SiDl"~ MajoritY Sba[C;bo)dt;r

5 \. Minority voting stock interests held in a corporate licensee are not attributable if
there is a single majority shareholder of more than 50 percent of the corporale licensee' s
outstanding voting stock. 103 In adopting this rule in 1984. the Commission reasoned that in
this situation minority interest holders. even acting collaboratively. would be unable to direct

99 The Commission declined to afford passive Status to lDveSbnent adVisors because \ i .
such status is unnecessary where an investment advisor does not have the power to vote {he
stock it holds or direct its disposition because it is then treared as any other custodial holder.
that is. ownership is not attribured to it; and (2) where an investment advisor votes the stocK.
the Commission was DOl convinced that such advisors were passive in nature. It also nOled
that it would consider waiver requests from investment advisors seeking nonanribution of
their interests. With respect to pension funds, the Commission also declined to afford passIve
status, ftnding that pension funds are not so consistently passive as to warrant relaxed
benclunark treatment under the attribution rules. and noting evidence that pension funds were
increasingly managing their own investments and actively pursuing social goals in their
investment policies. Altrihmioo Qrdc;r. 97 FCC 2d at 1014-16 & n. 44. Funbcr. while the
Commission did not specifically mention investment and commercial banks. we have nO( been
provided suffic_ information bere to conclude that such entities are truly passive in naNre

100 7 FCC Red at 2656.

'0' Attribution Qrdcr, 97 FCC 2d at 1016 & n 45.

102 S= Notice of J>rcuIoKd Rule MakjDK 10 MM Docket Nos. 94-149 and 91-140, FCC
94-323 (ad. . -

'
03 47 C.F.R. § 73.3555, Note 2(b).
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lhe .ffam or activities of the licensee on the basis of their shareholdings. I04 We invite
comment as to whether we should restricl the availability of this exemption. As discussed
above. we are cOllCerned that this exemption not be used to evade the mUltiple ownership
hmlts We are concerned that our pFior conclusion that a minority stockholder could nOI
exer1 Significant influence on a licensee where lhere is a single majority stockholder may not
he • valid conclusion 10 all circumstances For example. we can conceive of circumstances
10 which the minorny voung stockholder has contributed a significant proponion of the
eqUiiY holds 49 perce!!! of the voting stock, and combines that holding with a large
propor1ion of the nonvoting shares or debt financing. In such a circumstance, would that
Tllnonty shareholder have the potential to influence the licensee such that the multiple
.wnership rules would be implicated? We invite comment on how we should approach our

concerm in this area Should we restrict the availability of the exemption? If so. should we
do su on a case-by -<:ase basis or restrict it in specifted circumstances? If we should do so in
specified circumstances under what circumstances should we restrict the availability of the
exemption"

D Non· VauDi Stock

52 Under our attribution rules, all non-voting stock interests (including most
preferred stock classes) are generally nonattributable 10' Non-voting stock provides
slgruficant benefits as an mvestment/capitalization mechanism 11 specifically precludes the
direct means 'l.l:.. by voting) to mfluence or control the acuvllies of a corporate licensee h,::
allow, mves[ors to acquire suffiCient equity to compensate for their mk Moreover "C'f'

young stod which IS convertible to voting stock IS not considered 10 be a cognizable mlere'
\lnul such ume as the conversIOn fight IS exerCised If the contingency upon whICh the

conversIOn rtght rests IS beyond the control of the stockholder, we determined that annbulJ'
is not appropnate because the shareholder has no apparent ability to control or mfluence 'he
licensee corporation However, even if the conversion right is withIn the shareholder,
ability to effecruate. until the shareholder acrually acquires the power to VOle the currenr
rules presume that he should not be able to exercise impermissible mfluence or control v· e.

licensee 106

104 Attributiog Order, 97 FCC 2d at 1008-09

I'"~ 47 C.F.R. § 73 3555. Note 2in

!06 Anrjb"tjon Order, 97 FCC 2d at 1020-21 In this regard. the Commission observed
that a "threat" to convert stock m order to vote on a corporate licensee's affairs would be
"empty gesture" if such conversion would result tn the stockholder violating the mulliple
ownership rules, and, if no violation would result, reliance upon convenible non-voting ,il ~,

to exert influence would not contravene the purpose of the multiple ownership rules
Additionally, under the current rules, the power to compel dividends or fmancial dislnbuli<'"
aTtached to a non-voting interest is not viewed as conferring the power to influence or contr,'[
a licensee in a manner contemplated by the multiple ownership rules. and therefore such
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53. We invite COl1lIllCnt on whether we should amend our attribution rules to consider
nonvoting shares as attributable. at least in cenain circumstances. We are concerned. for
example. that a nonvoting shareholder who has contributed a large part or all of the equity of
a corporate licensee may carry appreciable influence that is not now attributed. While such a
shareholder could not vote fonnaUy on issues. it may deny reality to presume that such a
shareholder would not seek the means to potentially influence the operations of the licensee to
protect his investment and limit his risk, Since we are not aware of the identity of such
shareholders. and licensees are not currently required to file with us all agreements with such
shareholders that might affect the operations of the licensee.'o' we are concerned that there
may be a gap in this area. We invite comment as to these issues .

54. If we decide to attribute nonvoting shares. should we do so only. as discussed
below, where substantial equity holdings are held in combination with other rights. such as
some voting shares or COntraCtual relationships? If we decide to attribute nonvoting shares
without reference to the existence of other contraCtual relationships. should we adopt a
separate benclunaIt at the same level as we apply either to voting shares or to "passive"
investors? We tentatively believe that we should, if we decide to attribute nonVOting shares.
adopt a benclunaIt at least as high as that applied to "passive investors" since there is a
common assumption of less potential for influence or control in both Instances.
Alternatively. should we establish a separate benchmark for nonvoting shares') If we
establish a distinct benchmark for nonvoting shares. what should that benchmark be? While
we are not inclined to proceed on a case-by-ease baSIS, because of the admlrustrauve burdens
imposed by such an approach. would those burdens be outweighed by other factors? We
invite infonnation on and analysis of the treatment of nonvoting shareholders in other
attribution rules we administer and whether these rules are relevant tn the broadcast muiliple
ownership context. 101

powers will not change the noncognizable nature of such non-voung tnterests Il1

107 SI:l: 47 C.F.R. § 73.3613 (describing the contracts that must be filed by licensees I

One way to address this concern is by amending our reporting requirements to include all
shareholder agreements. at Icast as an interim measure. and we invite comment on such an
approach.

lOll We attrillure nonvoting stock in different ways in other services, depending on the
panicular conrext, In all the cases discussed below. unless expressly noted. we use a five
percent bencbmark. As discussed more fully in the text. ~. we consider a corporation s
total equity to determine whether cenain entities are affIliates of cable operators tn the cable
ratemaking context and to determine cable cross ownership with video programmers, MMD"
and SMATV In video dialtollC cross-ownership between the carrier and the Video
programmer. we also look at the overall ownership interest in a corporation's OUtstandtng
stock. whether voting or nonvoting. In the context of the broadband and narrOWband pes
multiple ownership rule. Our benchmark is based on the equity. outstanding stock, or
outstanding voting stock. We use a 20 percent benchmark in the context of the
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VI. Partnership Interests

55 We generally attribute all partnership interests. except for sufficiently insulated
limited partnership interests. regardless. of the degree of equity holding. because we
determined that the power and responsibility of partners to collectively or individually
conduci the affairs of the partnership was a significant enough relationship to attribute
dwnership 1119 There is no apparent controversy regarding our rule to attribute all general
pannership interests. and we do not intend 10 revisit that rule. We currently exempt from
dnnbution those limited partners that are sufficiently insulated from "material involvement."
directly or indirectly. in the management or operation of the partnership' s media related
aCBVltles upon a certification by the licensee that the limited partners comply with specified
msulatlon critena 110 Limited partnership interests !hat are not insulated are attributable
regardless of the amount of equity held We seek comment on the effectiveness of our
current msulatlon criteria for limited partnership interests Are additional insulation critena
necessary to assure that the goals of the attribution rules are achieved? Or. to the contrary
should the insulation cnteria be relaxed 10 any degree. at least In certam circumstances. to
anract mcreased capital investment or encourage new entry. and can this be done without
ImplIcating the purposes of the multiple ownership rules to encourage diversity and

SMRcellularbroadband P\S spectrum aggregation linlits also based on the equirv
dutstandlfig young slock .)[ outstanding nonvotmg stock of any of these emities

.~ Atmbulloo Qn1l:r. 97 FCC 2d at 1022 23

Thesemsulation criteria" include the follOWing (J) The lmuted partner cannot acI a'
III employee _,f the partnership If his or her functions. directly or indirectly relate to the
media enterpnses of the company (2) The limited partner may not serve. in allY matena'
apautv as an mdependent cootractor or agem with respect to the partnership' s media

emerpnse'. (3 I The limited partner may not communicate with the licensee or general
panners on maners pertaining to the day-IO-day operations of its business. (4) The rights of
lhe IUlllted partner to vote on the admission of additional general partners must be subject 10

the power of the general partner to veto any such admissions; (5) The limited partner rna,
not vote to remove a general partner except where the general partner is subject to
bankruptcy proceedings. is adjudicated incompetem by a court of competent jurisdiction or
removed for cause as determined by a neutral arbiter; (6) The limited partner may not
perform any services for the partnership materIally relating to its media activities. except lhal
a IUlllted partner may make loans to or act as a surety for the business; and (7) The Imllted
partner may not become actively involved In the management or operanon of the media
busmesses of the partnership. SI:l: AttrIbution Reconsideration, 58 RR 2d at 618-20, IUl
w;QIl.. 1 FCC Rcd at 802-03 Further. pursuant to 47 C.FR. § 73.3555. Note 2(g)(2,
"[i]rrespective of the terms of the certificate of limited partnership or partnership agreement
however, no such certificate shall be made if the Individual or eDUty making the certification
has actual knowledge of any material involvement of the linlited partners in the managemem
or operation of the media-related businesses of the partnership.·
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competition? If relaxation is justified, in what ways should the insulation criteria be relaxed')

56. hiM'S [)cvclopmc:nt Companies and Other Widely-Held I imitcd Partnerships.
In the Capital Formation Notice. we proposed to relax insulation criteria with respect to
business development companies organized as limited pannerships."l Because these limited
partnerships contain features that may conflict with our insulation criteria, based on federal
and state securities regulatory requirements. our current rules may inhibit their use. Most
Importantly. under both federal and state regulatory schetnes, limited partners in business
development companies must be afforded the right to vote on the election and removal of
general partners. The Commission's insulation criteria. in contrast, require the absence of
such rights (in conjunr:tion with other insulation criteria) to support a presumption !hat the
limited partners are sufficiently insulated from material involvement of the media-related
activities of the partnership. 112 We therefore requested comment on whether we should relax
the insulation criteria applicable to these widely-held limited partnerships so as to eliminate.
as much as possible, the current conflict with state and federal securities laws. IIJ

Alternatively, we asked whether we should combine an equity ownership standard specific to
these partnerships with a more limited relaxation of specific insulation requirements.

57. In the Capital Formatiop Notice, we also asked for comments on whether we
should modify the insulation criteria applicable to all •widely-held· limited partnerships to
recognize insulation where linlited partners hold an insignificant percentage of the total
interests in the partnership. We asked whether a 5 percent or other ownership benchmark
would be appropriate in certain circumstances.

III Business development companies are a speCial class of business Investment vehlc Ie
organized for the purpose of providing transitional and intermediate financing, as well as

-. '1anagement assistance, to small and medium-sized companies. These investments are
.!!:estricted to ensure !hat such invesUDent companies provide capital to developing or
financially troubled companies. Such companies are structured as linlited partnerships to lake
advantage of favorable tax treaUDent accorded them by the Inrernal Revenue Service. are
regulated under the Investment Company Act of 1940, 15 V.S.c. §§ 803-1 l:L..KQ.. and are
also subject to the securities laws of each state in which such partnership intereslS are offere<J
or sold. S= Capigl Formarion NoIice. 7 FCC Rcd at 2656-57

III S= Capital Formatjgn Notice. 7 FCC Rcd at 2656-57

III The Capiyl Formatiop Notice referenced, and sought comment on, two peUlIOru, on,
filed by Kagan Media PartDl:rs and the other filed by Equitable Capital Management
Corporation, seeking declaratory rulings on the provisions of certain limited partnership
agreements which admirtedly do not comply with the current insulation criteria. but whICh
according to the petitioners, sufficiently insulate the limited partners from any materIal
involvement in the partnerships' media holdings such !hat those interests should nevertheles>
be deemed nonattributable. 7 FCC Rcd at 2656 Comments received on the issues raised ~.

the petitiOns are summarized iIlfta,
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58. We have received comments on the issues raised in the Capjtal Fonpation Notice
Several panies flied comments in favor of a modification of the Commission's insulation
criteria with respect to widely-held limited pannerships and business development companies
organized as widely-held limited partnerships to make Commission policy consistent with
state and federal securities laws applicable to such entities by allowing limited panners to
elect or remove general partners. They argued that allowmg Ihese specific voting rights will
nol result In limited panners of these entities becoming matenally involved in the affalTS of
the pannership 10 light of the facts that: (1) the Commission would retain other existing
msulanon criteria which restrict the abiliry of limited partners to become materially involved
lD the operations of the pannership' s media investments; and (2) the widely-held narure of [he
lImIted parmerships involved make it almost impossible that the limited panners could use
their voung rights to exercise control over the general panners

59 These commenters generally believed that widely-held limited pannerships
posse" characteristics that distinguish them from other investment vehicles and will ensure
that limIted parmers will not be materially involved in station operations Thus they bebeve
thaI widely -held limited pannerships should be subject to a distinct benchmark. or, in the
alternatIve should be completely exempt from attribution "' They also argued that the
Illsulanon cntena should be amended for all limited pannerships. regardless of size. to allow
flon-Illsulated limited partners (without regard to whether the pannership is widely-held) te
hold equITY mterests below 20 percent without attribution In this regard. Prudential
Insurance Company of Amenca ["Prudential"'''' noted that. although business developme:.
.cDmpames and WIdely-held IUIIIted pannerships are relanveiy new forms of mvestmem
,ehIcles the chOIce of business organization corporation or partnership is determtn~··

cased 'Hl tax ~unslderallons. nolan the degree of partiCIpation or mfluence sought !C h<'
acqUIred Thus Prudential claims that either orgaruzatlonal form can be constructed t,
lDCorporate the desired level of influence Prudential further maintained that there IS !1'

material difference ID the participation andior voting power of a 20 perceDl limited
partnerstup mtereSI and a 20 percem voting stock interest. and that this is true whether
the partnerstup interest or the stock IS in a widely-held or closely-held organizallon

... Some commenters did not believe that there is any reason for distinguishing busmess
developmeDl companies organized as limited partnerstups from other widely-held limited
pannerships for purposes of applying the insulation critena They maintained that nothmg
IDherent in the regulation of a business developmeDl company results in its limited panner
bemg further iDsulated from material IDvolvement m the affairs of the partnership than limned

panners ID other widely-held limited partnerships

I" Prudential Comments at 11-12

"' prudential Comments at 12. In addition. Belo stated that the typIcal Individual
IDvestment interesl held in widely-held limited partnerstups is typically less than I per~ent '.,t
total equity. Moreover, unlike the structure of a conventional corporation, Belo stated lhat
widely-held limited partnerships generally do not require annual meetings and limit limited
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60. We seek additional comments in this area. In panicular. we would like updated
information and additional empirical information on the growth and prevalence of business
development companies and widely-held limited partnerships as investment vehicles generally,
as well as applied to the broadcast industry in panicular. including the percentage of equity
typically represented by their investment. In this regard. it will be helpful for commenters
to discuss with specificity the operation of business development corporations and Widely-held
limited partnerships and whether the existing insulation criteria have hindered capital flow
from these entities to licensees. We note, however. that we do not intend to revisit our
previous decision to attribute all general partnership interests without reference to an
ownerstup benchmark. II'

61. We ask panies to address the standards that could be used to define widely-held
limited partnerships eligible for application of any revised insulation criteria. We specifically
seek comment on whether there is anything inberent in the naTure of state or federal
regulation of business development companies that would insure that they remain widely held
and whether such a guarantee. if it exists, is an adequate substitute for any of our current
insulation criteria. Panies may also wish to offer additional suggestions for defining widely
held limited partnerships that reflect our concerns that such entities be used exclusively for
investment purposes.

62. We also seek additional information, supported by empirical data, on whether we
should revIse our decision, on reconsideration of the Agrj!BItjOD Order, not to adopt an equI!'
benchmark for noninsulated limited pannerships. In that decision we determined that an
equity benchmark should not apply to limited pannerships because, among other reasons. the
powers of a limited panner are not necessarily dependent upon the extent of his or her equ w,
holdings. Further. the partners in a limited partnership largely have the power themselves t"

determine the rights of the general partners. and these may therefore vary in terms of
whether they may panicipate in partnership affairs. Based on these factors, the ComrmsslOn
decided to apply insulation criteria to limited partnerships. instead of applying an equity
benchmark."8 We are not inclined to change this approach based on the record compiled
thus far. If panics disagree with this conclusion, they must provide us with more data and
analysis to demonstrate that our earlier decision is no longer valid or effective .

63. In this respect, we seek information on the financial and legal structures of
limited pannerships to enable us to determine whether there is a uniform equity level bela\'.

panners to the election or removal of general partners (subject to the requirements of
panicular state or federal laws). Thus, it believed that these strucrural considerations lirnu
the ability of limited partners, either individually or collectively, to exen influence or cantrlll
over the affairs of the limited partnership. Belo Comments at 16-27.

117 Attribution Order, 97 FCC 2d at 1022

118 AttributioD Further Recpnsideration, 1 FCC Rcd at SOH)4
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